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A bstract
The Japanese political discourse has shifted toward a gender-friendly strategy under the economic
recovery programme of the Prime Minister, Shinzo Abe. But is this discourse echoed in the case
law of Japanese courts? This paper explores the position of the Japanese judiciary with regard to
gender equality at work and compares it with that of the European Court of Justice. Applying the
European conceptual framework to the Japanese case law suffers several limitations. As a matter
of fact, if Japan formally embraces certain European legal concepts pertaining to gender equality,
such as direct and indirect discrimination, confronting the Japanese case law with such concepts
allows the present analysis to shed light on their relative incompatibility with the particularism
of the Japanese judicial approach to labour relations and labour issues. Fundamentally this comparison is meant to highlight the extent to which Japan’s ranking as the 114th country that best
achieves “gender equal economic participation and opportunity”1 is not reducible to mere neglect
or bias from the legislature and judiciary, so that the temptation to invite the latter to simply endorse a more aggressive approach in favour of gender equality, identical to that of other legal orders, such as the EU, can be resisted and questioned. This paper rather suggests that Japan should
develop its own legal tools that would respond to the current issue of gender equality in a more
integrated and effective manner.
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1.1. Defining the issue beyond the political and economic context
The Japanese Government has since 2013 endorsed the vision of a society “in which all
women can shine”2. Prime Minister Shinzo Abe instituted the principle of gender equality as one of the cornerstones of his economic recovery policy3. Under the term “womenomics”, this program envisions women as pool of talent to be leveraged for the sake of
the economy4. Nonetheless, increasing female labour participation in both quantity and
quality as part of a broader economic recovery policy does not seem to elicit unanimity.
Recently the management of the Tokyo Medical University, one of the most renowned
medical schools in Japan, acknowledged that the results of their entry exams have been
systematically altered (at least) since 2006 in order to prevent female candidates from accessing education in the school5. This scandal is entwined in the broader context of the
deeply rooted gender roles prevailing in Japan, according to which women are expected
to be the sole caregivers of children and the elderly6. Interestingly, one could argue that
the Japanese Government is now endeavouring to set aside the family model and work
structures that it had in the past contributed to put into place. As a matter of fact, the fulltime housewife model took its roots in the good wife and wise mother ideology of the
Meiji Restoration (1868-1912)7, which was originally an attempt of the Japanese government to instil a strong nationalist feeling among female citizens – giving them a common
role to play at the service of the nation8. This was maintained, if not reinforced, after the
Second World War for economic purposes9. Accordingly, we can expect the current “shin-
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ing women” policy to still sputter for a long time, just as the good wife and wise mother
ideology took decades to leak into the Japanese collective sub-conscience. Whilst new
and diversified lifestyles can be observed today among young Japanese women, as many
seem to shy away from the traditional gender roles by delaying marriage and childbirth in
order to focus on their personal wellbeing or career10, this does not necessarily mean that
Japanese men and women benefit from equal opportunities at work and strike a healthier
balance between their professional and personal aspirations11.
By comparison, the European Union has since 1970 strived to foster gender equality within
the labour markets of all European Member States. The principle became a predominant
social policy regarding which the Union achieved a far-reaching level of political integration. This undoubtedly represented (and still represents) a considerable task in view of
the significant disparities in gender social roles, family models and labour markets structures of the Union’s Member states. Whilst one cannot deny that there still remain various
degrees of compliance with the European standards12, concrete efforts have been made
to align national policies with the European requirement13. Furthermore, the generalised
entry of women into the labour market in the 90s marked the end of the male breadwinner
model14 and prompted further discussions with regard to gender equality, such as work/
life balance issues. More interestingly, these years were also marked by the promotion of
gender equality as a tool to trigger economic growth and higher fertility rates15. If it has
been argued that this European liberal discourse contrasts with Japan’s stance on gender
equality16, the previous comments on Japan’s “womenomics” suggest the opposite, as a
current shift toward a similar policy can be observed in the archipelago. But it is also gen-
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erally argued that in the EU gender equality is (disputably)17 no longer encapsulated in
a self-serving market-oriented logic but now constitutes an end in itself articulated in the
human rights discourse of the European Court of Justice18. While major progress in favour
of gender equality has been achieved under this ‘social integration’ approach, more recent
critical views highlight that the Union’s commitment to gender equality currently runs out
of momentum19, as “real equality” now requires challenging private and family-related
social norms20.
The European Union and Japan record significantly different degrees of achievement in
the protection against gender discrimination at work. Beyond the political discourse, one
might discover the reality on the ground with fundamental disparities between their legislative strategies and judicial practices. Hence, the purpose of this paper is to highlight
the key elements that differentiate (or not) the Japanese and European legal systems in
the field of gender equality in the workplace. Namely, it focuses on the development of
their case law pertaining to the matter. The reason for this case law-oriented approach is
that the legal protection provided against gender discrimination has first been initiated and
articulated by the judiciary both in the EU and Japan. This paper explores the Japanese
case law on gender equality in the workplace through the conceptual lens of the European
legal framework elaborated by the ECJ in the area. Applying the European conceptual
framework to the Japanese case law suffers several limitations. If Japan formally embraces
certain European legal concepts with regard to gender equality, such as direct and indirect
discrimination, confronting the Japanese case law with such concepts allows the present
analysis to shed light on their relative incompatibility with the particularism of the Japanese judicial approach to labour relations and labour issues. This comparison is meant to
highlight the extent to which Japan’s ranking as the 114th country that best achieves “gender equal economic participation and opportunity”21 is not reducible to mere neglect or
bias from the legislature and judiciary, so that the temptation to invite the latter to simply
endorse a more aggressive approach in favour of gender equality, identical to that of other
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legal orders, such as the EU, can be resisted and questioned. This paper rather suggests
that Japan should develop its own legal tools that would respond to the current issue of
gender equality in a more integrated and effective manner.
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1.2. Key legislation in Japan: a brief historical overview
In Japan, legal protection against gender discrimination in the workplace is regulated under the Equal Employment Opportunity Law (hereinafter EEOL), in addition to the Child
Care and Family Care Leave Law22 and the Basic Act for a Gender Equal Society23. A brief
historical overview of the EEOL is first necessary, starting with the adoption of the Labour
Standards Act24 (hereinafter, LSA) in 1947. Under this legislation, several ‘protective’ but
discriminatory labour practices were imposed upon female workers, such as prohibition
from overtime work or late night work, general prohibition from manual work etc. Nevertheless, the first pragmatic gender equality rule25 was enshrined in the Act: the prohibition
of wage discrimination (art. 4)26.
This legal insufficiency received fierce criticism from the international community, and
it is believed that this international pressure, mainly coming from the United Nations, is
the main incentive27 that pushed Japan to adopt the Equal Employment Opportunity Law
(hereinafter, EEOL)28. Japan ratified the UN Convention on the Elimination of All Forms
of Discrimination Against Women29 in 1980, and complied with its commitments with the
adoption of the EEOL in 1985. It should be incidentally noted that the adoption (and the
two main subsequent amendments) of this law were accompanied by the abolishment of
most of the special protections guaranteed under the LSA30.
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K. T. Geraghty, ibidem 510 and 511. Only 106 employees applied for mediation and the responsible Commission mediated only one of these cases ( J. S. Fan, “From Office Ladies to Women Warriors?: The Effect of the EEOL on Japanese
Women”, 10 UCLA Women’s L.J. 103:111 (1999) 122).
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M. L. Starich, “The 2006 revisions to Japan’s equal opportunity employment law: a narrow approach to a pervasive
problem”, Pacific Rim Law and Policy Journal 16:2 (March 2007) 559.

41

H. Nakakubo, op. cit. 12.
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In its original content, the Equal Employment Opportunity Law31 was an attempt to discourage gender discrimination in five areas32: recruitment and hiring, job assignment and
promotion, vocational training, employee benefits and retirement and dismissal33. Even
though the introduction of this reform represented an important change in the Japanese
legal landscape34, the act did not enshrine any strong obligation upon employers, as these
were only required to “endeavour to treat men and women equally in the recruiting and
hiring processes”35. It must also be highlighted that the initial law is to be considered as
an employment protection measure and not as a human rights-related measure, as only
women were subject to protection under the act36. Furthermore, it was accompanied by an
ineffective enforcement mechanism, consisting mainly in non-binding administrative recommendations and mediation without the guarantee of neither any private right of action
nor any civil or criminal sanction37.
In addition to the shortcomings of the law, the decreasing birth rate of Japan, together
with the increase in complaints challenging gender discriminatory treatments in the workplace38 were at the origin of the 1997 reform of the EEOL39.
The first and most important element of this reform is that it transformed the employers’
mere obligation to endeavour to implement gender equality into the strict prohibition of
gender discrimination in recruiting and hiring, promotion, training and job assignment40.
Secondly, the act introduced the notion of positive action41 (former Art. 9). This article was
labelled only as enabling companies to “take measures in connection with women workers
with the purpose of improving circumstances that impede securing of equal opportunity

7

Emma Raucent

Opinio Juris 1/2018

and treatment between men and women in employment”42. Thirdly, the revision introduced the notion of sexual harassment within the law, and included it in the category of
gender discrimination occurring in the workplace43 (Art. 21), as it was then only enshrined
in the Civil Code and had no correlation to gender discrimination. Fourthly, procedural
reforms were introduced in order to reinforce the mechanisms through which employees
could find remedies to their claims44. Two main elements are to be highlighted. The first
one concerns the new possibility for employees to force their employer into mediation
with the Ministry of Health, Labour and Welfare45 (while mediation had initially to be
agreed upon by the two parties, i.e. the employee and the employer). The second element
relates to the sanction chosen by the legislator in case of non-compliance with the recommendations resulting from the mediation, i.e. the public announcement to the media of
the name of the concerned company46.
By 2005, the situation of women in the workplace had not improved tremendously. But also, the persisting recession and the ever-declining birth rate (1.26 in 2005, the lowest ever
reached)47 were the first concerns of the Japanese Government48. These elements help understand the reasons why a second reform was introduced in 2006 and entered into force
in 2007. Most importantly, under this reform the scope of protection provided by the law
was extended to men49. This change affected the nature of the law, as it became an equal
rights-related measure, as opposed to a protective measure destined only to women50.
In addition to this major change, four elements of the reforms should be highlighted. First
of all, the reform extended the protection against discrimination to additional matters51.
Not only would the notion of placement then include allocation of duties and grant of
authority (Art. 6, item 1), but demotion of workers, change in job type or employment
status, encouragement of retirement, and renewal of labour contract were added to the
list of protected matters (Art. 6, items 1, 3 and 4)52. Secondly, the reform introduced the
notion of indirect discrimination (Art. 7). Interestingly, the Labour Policy Council issued a
bill containing only three work practices that would officially consist in indirect discrimination: “(i) applying criterion concerning body height, weight or physical capacity when
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K. T. Geraghty, ibidem 516 (see also: M. L. Starich, ibidem 560).
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Fertility rate of Japan (births per woman), The World Bank Data, < http://data.worldbank.org/indicator/SP.DYN.TFRT.
IN?locations=JP&name_desc=false > page accessed on July 29, 2017.
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K. T. Geraghty, ibidem 504 and 505.
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As to the textual changes, see H. Nakakubo, ibidem 11-13 (see also: S. Yamada, op. cit. 12).
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For further comments, see R. Sakuraba, op. cit. 233.
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M. L. Starich, ibidem 562.

52

H. Nakakubo, ibidem 11 and 14.
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recruiting or hiring workers, (ii) in case the employer adopts dual career ladder system,
requiring workers to be able to accept future transfers with a change of residence when
recruiting of hiring workers for main positions of the core career course, and (iii) requiring
workers to have experiences of jobs relocation when deciding their promotion”53. These
were incorporated in a new ordinance issued by the Ministry of Health, Labour and Welfare (Art. 2 of EEOL Enforcement Ordinance54). Thirdly, special provisions have been reframed and also added as regards the prohibition of disadvantageous treatment of female
workers by reason of pregnancy and childbirth55. The revision mainly strengthened this
specific protection provided to women by an independent article (Article 9)56. Fourthly,
procedural reforms have been introduced as a result of the critiques on the weaknesses
of the Act’s enforcement mechanisms57. In sum, the revision expands the cases relating to
gender discrimination that can be subject to the procedural mechanisms provided by the
act, i.e. essentially mediation and publication of names. Also, the Commission in charge of
the mediation procedures has seen its powers of investigation increase in order to make
the resolution process more efficient. Finally, assistance for companies is also provided in
their attempt to implement positive action measures.

2. Direct and indirect discrimination: two different
approaches

53

H. Nakakubo, op. cit. 15 and 16.

54

Japanese Ordinance for Enforcement of the Act on Ensuring Equal Opportunity for and Treatment of Men and
Women in Employment [Ordinance n° 2] 2 January 1986 < http://www.japaneselawtranslation.go.jp/law/detail_
download/?ff=09&id=2318 > accessed on 15 August 2018.

55

H. Nakakubo, ibidem 17 and following.

56

H. Nakakubo, ibidem 19.

57

H. Nakakubo, ibidem 23 and following.

58

D. Schiek, L. Waddington and M. Bell, Cases, Materials and Text on National, Supranational and International NonDiscrimination Law (Hart Publishing, 2007) 187.
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2.1. Direct and indirect gender discrimination in the EU, a judicial
bottom-up approach
In the European legal framework, the distinction between direct and indirect discrimination emerged as a key notion through the development of the European normative system
pertaining to employment discrimination based on sex. This development stems from the
interaction of the ever-increasing European legislative instruments regulating the subject
with the European Court of Justice’s interpretation of these instruments and its initial
judicial activism in the field58. One must note that this proactive commitment to gender
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equality was initially based on pure economic considerations59. The Court had first to delineate the principle of equal pay for equal work originally enshrined in Article 119 of the
1957 Treaty establishing the European Economic Community60. Although this paper has
no pretention to address the specific issue of equal pay61, it is important to highlight that
the equal pay principle was the starting point of both the European62 and the Japanese63
legal framework for gender equality at work. As for the European Union, Defrenne II64
was a landmark decision in which the European Court of Justice held that the right to
equal pay has direct effect, meaning individuals can avail themselves of this right directly
before national courts. This has the effect of allowing a large stream of equal pay cases
to be brought before the European courts through the preliminary reference procedure65.
The Recast Gender Employment Directive66 encapsulates the definition of direct and indirect discrimination that the Court has articulated throughout its case law67. The ECJ has
adopted an Aristotelian understanding of the concept of direct discrimination68, meaning
that “persons in a similar situation must be treated in an equal manner, but also that persons whose situations are significantly different must be treated differently”69, i.e. a formal
approach to equality. In this regard, important questions arise with respect to the complexity in judging whether situations are similar and are therefore to be treated alike and vice
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C. Barnard, “The Economic Objectives of Article 119”, in T. Hervey and D. O’Keeffe (eds.), Sex Equality Law in the European Union (Wiley, 1996).

60

Now Article 157(1) TFEU.
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“European added value of applying the principle of Equal Pay for men and women for equal work or work of equal
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Case 43/75 Defrenne v Sabena SA [1976] ECR 00455, 24.
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O.J. L 204 < https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:32006L0054 > accessed on 9 August 2018).

67

The process of incorporating the notion direct discrimination in European legal provisions began with the Burden of
Proof Directive. But an express definition was first included in the Employment Equality Directive as amended in 2002
and was retained in the Recast Directive as amended in 2006 (see D. Schiek, L. Waddington and M. Bell, op. cit. 193).

68
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69

S. Besson, “Gender Discrimination under EU and ECHR Law: Never Shall the Twain Meet?” Human Rights Law Review 8:4
(2008) 661 (see: Case 251/83 Eberhard Haug-Adrion v Frankfurt Versicherungs-AG [1984] ECR 04277, 14; Case 148/02
Garcia Avello v Belgium [2003] ECR 11613, 31).
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versa70. Under EU law, direct discrimination can only be observed when the ground on
which the differential treatment is applied, is expressly prescribed by law71. Considerations
over sex and “characteristics indissociable from sex”72 constitute the ground on which no
differential treatment is allowed “when making decisions on whom to hire, promote or
dismiss”73, because it is deemed irrelevant, thus illegitimate74. In this respect, it must be
noted that the ECJ tends to interpret broadly the notion of sex75. Besides pay discrimination, the Court has also undertaken to protect gender equality regarding access to employment and working conditions, to which it has generally given a large meaning76. Notably,
the Court has shown most sympathy for dismissal cases77.
Criticism addressed to the alleged insufficiency and barrenness of Aristotle’s postulate
has guided the formulation of a substantive conception of equality that is meant to tackle
the discriminatory treatments that fall between the cracks of formal equality. Substantive
equality is said to address the unjust imbalances derived from socio-economic and cultural
factors that have contributed to place a specific group at a systematic disadvantage78. It is
often argued that a legal system based on formal equality is not sufficient to achieve by
itself “genuine equality” because “treating people in a consistent fashion merely leads to
a perpetuation of inequality”79. In this respect, if the notion of direct discrimination could
either embrace a formal or substantive take on equality80, the substantive approach to
equality requires, at any rate, the implementation of an additional concept, that is, indirect
discrimination.
Indirect sex discrimination arises from the employment of an apparently neutral criterion
of differentiation between individuals, which produces a disparate effect among male and
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female individuals to which this criterion is applied81. The purpose of this concept is twofold. First of all, it enables the principle of equality to reach situations that are not formally
discriminatory toward one sex but which end up in practice being indirectly disadvantageous for one over the other82. Precisely, what fails to be addressed are the attempts made
to circumvent the prohibition of discrimination on one of the listed grounds by the use
of seemingly neutral requirements that end up having a similar impact to that of a blatant
direct discrimination practice83. Second, indirect sex discrimination is meant to tackle the
more insidious forms of discrimination, which are to be found in the very structures of the
labour market and society at large84. In this respect, the ban on indirect sex discrimination addresses the disparities in the historically rooted distribution of power and goods
between men and women85, thus taking into account material differences between men
and women86.
The ECJ has recognised and constructed the notion of indirect discrimination87, which has
later on been enacted in the Recast Directive88. Three of the most important ECJ cases with
regard to the matter are to be highlighted. In 1972, the ECJ first recognised substantially
though not formally the unlawfulness of indirect sex discrimination in the Sabbatini case89
under the general principle of equality and under what is today Article 157 of the TFEU90.
The Jenkins case91 was the first implementation of the prohibition of indirect sex discrimination against the practice of an employer92. This case was delivered as the European
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Council had just adopted the 1976 Equal Treatment Directive93 that expressly enshrined
the distinction between direct and indirect discrimination without defining the two94. The
Bilka case95 brought further details as to the factors to be taken into account in the identification of indirect discrimination. Particularly, under EU law, as opposed to Japan, the intent of the perpetrator is irrelevant in assessing whether the differential treatment amounts
to unlawful indirect discrimination96.
As it currently stands under EU law, the identification of indirect discrimination requires
examining three demonstration stages: i) “does the case fall within the field of application
of the non-discrimination law that is to be applied in the relevant EC MS (i.e. national law
as seen against the background of EC law)?; ii) can the victim of the alleged discrimination
prove that there is apparent indirect discrimination on a particular ground?; iii) can the
perpetrator prove that there is objective justification that will prevent a finding of indirect
discrimination?”97. As regards the second stage, one must note that the burden of proof lies
with the claimant, and the ECJ requires two conditions to be met. It must be established
that there exists a neutral criterion, provision or practice that is not based on the prohibited ground, but that triggers a disproportionate disadvantage for the protected group98.
Nevertheless, in Danfoss the Court held that “where an undertaking applies a system of
pay which is totally lacking in transparency, it is for the employer to prove that his practice
in the matter of wages is not discriminatory, if a female worker establishes, in relation to
a relatively large number of employees, that the average pay for women is less than that
for men”99.
The fact that the ECJ had been confronted with an ever-increasing number of indirect sex
discrimination cases and that it derived the notion of indirect discrimination from the common law tradition explains the broad approach it eventually implemented regarding the
matter. Precisely, “the development of indirect discrimination was purely a matter for the
ECJ in interaction with domestic courts (notably German and English)” which fostered “the
bottom up shaping of community law, given that the latter is moulded on the basis of a
factual scenario that occurs at the municipal level which raises questions of the correct interpretation of community sex equality law”100. This is where the main difference between
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the European and the Japanese systems with regard to indirect discrimination lies, as it will
be explained in the next section.
Thus, in the EU if gender equality was initially framed within a market-oriented discourse,
it has rapidly turned into a social goal and has become an integral part of the human
rights logic under the Court’s case law101. What is more, the adoption of Article 13 of the
TEU102 under the Amsterdam Treaty and the enactment of the EU Charter of Fundamental Rights103 have entrenched the Union’s intent to endorse a substantive conception of
equality104 and to foster equal rights among individuals beyond the working sphere105.
Be that as it may, compelling strategies have recently given way to softer implementation means such as gender mainstreaming106, as today’s issues on gender equality in the
EU relate more and more to private sphere-related and work/life balance concerns rather
than overtly discriminatory employment practices107. Specifically, it is argued that what has
slowed down (but not stopped) the Union’s commitment to substantive gender equality is
associated with the arguable non-economic character of the current challenges relating to
gender discrimination108. On the one hand, it is contended that the ECJ and the EU in general lack control over these issues109, which would prevent further integration in the field.
On the other hand, critiques have also been put forward against the court’s (and the EU’s
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at large110) development of a “dominant ideology of family and motherhood which privileges heterosexual marriage and legitimates the sexual division of labour in the home”111.
Finally, the extent to which the ECJ commits to substantive equality is not always quite
clear in view its persisting endorsement of the formal “fault model” which ignores that
“inequality is frequently a consequence of institutional arrangements for which no single
actor is ‘to blame’”112.
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2.2. Direct and indirect gender discrimination in Japan, an artificial
legal artefact?
Just as in the EU, in Japan gender equality at work finds its origins in the equal pay for
equal work principle. Articles 3 and 4 of the 1947 Labour Standards Law113 lay down the
equal pay principle with an explicit emphasis placed upon the protected category of
women. Article 4 has been construed so as to mean that a woman who holds identical
work responsibilities as a male colleague’s, can be discriminated against with regard to her
salary if her employer provides for a “real justification other than the employee’s gender or
gender stereotypes”114, making the issue of justification crucial in the Japanese courts’ case
law on equal pay115. Interestingly, the European Court of Justice allows for discrimination
in salary treatment between men and women under a limited set of exceptions116.
Unlike the EU, the courts did not rely on a general principle of non-discrimination despite
the fact that the Japanese Constitution expressly enshrines the fundamental right to gender
equality. As a matter of fact, Article 14 of the Constitution117, known as the equity clause,
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has been interpreted restrictively by courts118, so as to exclude relationships between
private parties from its scope of application119. Instead, the judiciary has systematically
challenged discriminatory labour practices against women on the basis of two articles of
the Japanese Civil Code. On the one hand, Article 90 of the Civil Code120 protecting public order and good morals is applied to declare null and void legal acts121 that the courts
find to be discriminatory on the ground of gender122 and to which no objective justification has been found123. This provision, better known as the public order doctrine124, has
been applied by Japanese courts against an important number of discriminatory practices
perpetrated against women125 such as the requirement to resign upon marriage126 and/or
pregnancy127, as well as mandatory early retirement128. Like the ECJ, courts have specifically been active in protecting job security for women129 under this legal basis, and this,
even after the enactment of the Equal Employment Opportunity Law (EEOL). As a matter
of fact, the Japanese labour law system including the EEOL is subordinate to and thus governed by the private law system, and precisely by Article 90 of the Japanese Civil Code130.
On the other hand, Article 709 of the Japanese Civil Code131 serves as a legal basis for the
development of tort law regarding discriminatory factual acts, being referred to in order
to compensate the damage suffered by the discriminated victim132. For example, a District
Court held that encouraging female employees to retire at a younger age than their male
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counterparts constituted a tort133. Thus unlike the ECJ, Japanese courts did not take the
initiative to create a system of law that would protect women’s equal rights at work on the
ground of a constitutional provision. Interestingly enough, the actual protection found its
original foundation in civil law provisions, thus placing this system of protection initially
far from the human right-related and far-reaching approach adopted under EU law.
If Japanese courts have been active in protecting job security by recognising directly discriminatory treatments, for example, in dismissal cases and retirement cases (and equal
pay cases for that matter), they have generally shown much more reluctance to extend
the public order doctrine to discriminatory treatment in hiring134 and promotions135. On
the basis of the freedom of contract principle, Japanese courts have shown significant
deference to employers, which they have best expressed in the Mitsubishi Plastics case136.
Under this case, some argue that, if wage differences are ensued by different hiring categorisations between male and female employees (even though they engage in equivalent
work), this does not necessarily amount to unlawful discrimination under Article 4 of the
Labour Standards Act (LSA)137, since the latter is not a “specific statutory ban”138. Nevertheless, the EEOL, that expressly prohibits gender discrimination in hiring and promotion139,
had a relative influence on the courts’ later interpretation of Article 4 of the LSA and the
public order doctrine140, as it will be highlighted further.
Most importantly, the EEOL introduced the distinction between direct and indirect discrimination in the 2006 reform. The act does not provide for a definition of these two concepts.
Nevertheless, it contains two provisions devoted to the protection against discrimination
“on the basis of sex” (Articles 5 and 6)141, i.e. the legal ground for direct discrimination
disputes. These Articles are followed by another provision dealing with discrimination “on
the basis of conditions other than sex” (Article 7)142. This dichotomy outlined from the dif-
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ferent wording of these articles draws a line between direct and indirect discrimination,
as understood under EU law.
According to Article 7 of the EEOL, it is for the Ministry of Health, Labour and Welfare to
produce a list of supposedly neutral criteria of employment whose use would constitute,
except under justified circumstances, indirect discrimination under the law. In order to do
so, the Equal Employment Opportunity Policy Meeting had already released a report in
2004 that shed light on numerous job requirements likely to trigger indirect discrimination143. Among these requirements, only three were embedded in the Ministry Ordinance,
namely “the condition for recruitment relating to a worker’s height, weight and physical
strength, the condition for recruitment for the main career track requiring a worker’s availability for nationwide transfer, and the condition for promotion requiring the worker to
have the experience of a transfer”144. The Ministry has provided for guidelines in order for
the courts to interpret the provision145.
Critiques have been addressed to this narrowly drafted legal framework on indirect discrimination146, as it does not comply satisfactorily with the goals set under the EEOL and
the Japanese Constitution147. The strategy consisting in enumerating the specific circumstances under which unlawful indirect discrimination occurs will undoubtedly fall short
both in practice and in view of the theoretical purposes of indirect discrimination. As
a matter of fact, a “closed” list of conditions rather than a generic definition for coping
with indirect sex discrimination is tantamount to a toothless tiger, as companies generally
develop alternative practices to circumvent the ban. Including additional job conditions
in the Ordinance, such as “being the head of the household” or “graduating from a prestigious university when it appeared not to be necessary for the position” is thus the least
that is expected from the Japanese legislature according to some academics148. Japanese
courts had already recognised its potential discriminatory impact, at least in wage discrimi-
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nation under Article 4 of the LSA149, just as the ECJ originally did in the Sabbatini case.
Second, it is hard to see how the dismantling of the structural inequalities rooted in the
employment system could find any effectiveness with such rigid legal tool, as it lacks a
systemic approach150. These arguments were arguably taken into account by the Ministry,
who included in the Ordinance the possibility for courts to recognise other job requirements as amounting to indirect discrimination under the law151. In that respect, it should
be highlighted that Japanese courts tend to apply strictly the principle of non-retroactivity
of laws152. This implies that they prefer applying the public order doctrine as explained
above, rather than directly relying on the EEOL when adjudicating sex discrimination
cases since they usually consider the discriminatory treatments to have occurred before
the enactment of the law despite the continuance of their effects. This further hinders the
efficacy of this already restricted provision, as courts are not likely to construct their approach to gender equality according to its wording.
Indirect discrimination remains a fundamental issue to be addressed in the context of gender equality at work. As it will be further argued in the next part, Japanese companies have
been known to adapt their employment strategies in order to circumvent the ban on gender discrimination. This generally implied the use of indirect discrimination practices. This
first materialised with the reworking of the dual track hiring system as a reaction to the
adoption of the EEOL. This system distinguishes between a management track (sōgōshoku)
and a general track (ippanshoku)153. The first one was exclusively destined to men and
implies management responsibilities in planning, development and negotiations, overseas
assignment, and frequent transfers154. The second one was originally reserved to women
and involves clerical duties such as photocopying, serving tea and basic office work155.
The general track does not offer lifetime employment guarantees and provides for fewer
benefits than the management track156. In its original form, the system was explicitly meant
to divide female and male office workers and companies made it harder if not forbidden
for women to access the managerial track157. While one might argue that the dual-track hiring system lost its predominant place in the employment practices of most Japanese com-
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panies, others contend that it persisted in other forms158. For example, many employers
tend to now outsource the clerical work159. However, one thing is certain: the dual-track
system remains legal if it is accessible to both men and women, which led some to argue
that “only those few women who could afford to choose the career track were blessed
with equal employment opportunities and treatment”160. Yet, Japanese courts have shown
reluctance in applying the public order doctrine to discriminatory treatments in hiring and
recruiting that most likely consist in indirect discrimination161. Notably, it has been argued
that some seemingly neutral job requirements for the managerial track tend to exclude
most women from the competition, such as long working hours and frequent transfer to
distant locations162. This is due to the deeply rooted tradition according to which women
alone are to take care of their family, an idea that is being relatively challenged today.
Despite its overtly discriminatory nature, the track hiring system has generally been regarded by Japanese courts as a fair use of the businesses’ right to freedom of association163.
Interestingly enough, in rare cases Japanese courts would hold indirect discrimination
practices unlawful, but only when they consist in blatant attempts on the part the employer to exclude women from certain positions or benefits164. In these cases, Japanese courts
did not highlight the difference between direct and indirect discrimination. This is why
it has been argued by Japanese scholars that these borderline cases are straddling both
notions of direct and indirect discrimination165. In other words, even if formally speaking
these cases were falling with the realm of indirect discrimination, they did not consist in
landmark cases with regard to the notion. For example, the San’yō Bussan case166 concerned an employer’s practice excluding from the seniority-based wage system employees
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who were not the head of their households and of employees with limited work areas167.
The court recognised that this practice adversely affected female employees, as they were
far less likely to comply with these two requirements168. But as already mentioned, this isolated case did not set a ‘precedent’ with regard to indirect discrimination as the court did
not formally recognise the relevance of the principle and rather focused on the intention
of the employer169. Therefore, despite the official recognition of indirect discrimination by
the law, it does not seem to have fundamentally shaped the judicial discourse on gender
discrimination at work in Japan.

3. The comparability issue in gender discrimination
cases
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3.1. Comparability in the EU: officially recognised but not always
relied upon
Under EU law, direct discrimination is confined by the following conditions. From the
wording of Article 2.1 (a) of the Recast Directive, unlawful direct discrimination requires
four conditions to be established: a less favourable treatment on a forbidden ground compared to a present/past/hypothetical comparator who is similarly situated as the plaintiff170.
A challenging issue in this sense is the comparability of situations, especially in gender
discrimination cases171. Although the ECJ recognises the importance of the comparability
test, it finds it difficult in practice to draw its objective contours172. Sometimes this has
even led the Court to elude the question altogether173. What is more, the presupposition
of inherent neutrality in the standard of treatment that serves as comparator may hide “organisational culture or behaviour that runs counter to a substantive notion of equality”174.
This may be even truer for Japan, as it will be suggested in the last part of this paper.
Put shortly, behind the idealised image of the standard male worker may stand structural
working conditions that are objectionable from many viewpoints and thus undesirable for
any person, be that person a man or a woman. On the other hand, the same uncertainty
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is seen by others as the sign that there isn’t always a need for a comparator for a directly
discriminatory treatment to be established. From their perspective, this is because the need
for a comparator might in some cases be seen as superfluous175 or because direct discrimination can simply be the result of roles ascribed by society to the discriminated group176.
There is one specific case in which the Court has incontestably recognised the existence
of direct discrimination without the need for a comparator to exist177. In the Dekker case178,
the ECJ held that discriminatory treatment on the ground of pregnancy amounts to direct
discrimination. Since there is no relevant comparator to a pregnant woman179, the Court
somewhat circumvents this problem by extending the legal discrimination ground of sex
to characteristics “indissociable from sex”180.
As regards indirect discrimination, it is argued that it consists in a “hidden kind of different treatment of comparable cases”181. This is the reasoning that the ECJ seems to have
adopted182, making the issue of comparability more complex but as fundamental as for
direct discrimination. Thus in indirect sex discrimination cases, even if two situations are
factually different, taking into account these differences would be irrelevant for the concerned treatment183. Under such reasoning, the ECJ has recognised that equality cannot
be achieved without taking into account the socio-economic positions of members of the
disadvantaged group. Precisely the fact that women, more than men, are under pressure
to reconcile their professional lives with their domestic duties put them at a disadvantage
in the job market184. This socio-economic disadvantage exerts an influence on how the
detrimental effects of a seemingly neutral employment criterion are allocated among male
and female workers. The main argument for this pertains to the early cases of the ECJ in
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which the court protected female part-time workers on the ground of indirect sex discrimination185. In practice the question whether the differentiation criterion between part-timers
and full-timers triggers unlawful indirect discrimination is never simple186.
In the Seymour-Smith case187 the ECJ laid down two alternative tests in order for the national court to determine whether the disparate effect of the challenged measure amounts
to indirect discrimination under EU law188. Either “the statistics available” should “indicate
that a considerably smaller percentage of women than men is able to satisfy the condition of two years’ employment required by the disputed rule”, or they should reveal “a
lesser but persistent and relatively constant disparity over a long period between men and
women who satisfy the requirement of two years’ employment”189. Moreover, a comparison between male and female employees who do not comply with the criterion as well
as a comparison between male and female employees who do comply with the criterion
should be undertaken190. Nevertheless the Court did not apply this principle in this very
same case191. At any rate, only focusing on whether the criterion disadvantages more
women and favours more men192 seems like an over-simplified solution193.
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3.2. The intent of the employer or the prevailing criterion under
Japanese case law
As for Japan’s case law on gender equality, the issue of comparability is as crucial as in
the EU. Since the development of the 1947 Labour Standards Act (LSA), Japanese companies have carefully organised their employment strategy in order to circumvent legal
progress made in the field of gender equality at work194. Most notably the dual-track hiring
system has institutionalised differential treatments between men and women in all stages
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of employment, and primarily in promotions, vocational training, and wages195. When sufficiently sophisticated and apparently neutral, this system prevents comparison between
the situation of female employees and that of their male counterparts. With the enactment
of the EEOL in 1985, some argue that the system has not been reduced but was actually
reinforced and adapted to the new legal framework196. Most large companies would make
both tracks available for men and women197, but make the management track conditional
to outwardly neutral conditions with which most Japanese women would not be likely
to comply, i.e. overtime work and transfer requirements198. Besides this type of indirect
discrimination case, the dual-track hiring system has also been a source of direct discrimination which Japanese courts seeks to set aside. For example, in the Kanematsu case, the
dual track hiring system put into place by the company was an artificial artefact hiding
discriminatory treatment in pay and promotions between male and female employees
performing the same work. This concealed direct discrimination was declared unlawful by
the Tokyo High Court and this was upheld by the Japanese Supreme Court199. Nonetheless, Japanese courts have usually legitimised the dual-track hiring system on the ground
that it has generally been established before the enactment of the EEOL and that workers
from the clerical track are given opportunities to change track by acquiring experience200.
In Japan, discrimination on the ground of pregnancy and maternity has been regarded as
a distinct issue from the other grounds of discrimination. The inherent insolubility of the
comparability issue for these cases justified the adoption of a distinct article devoted to
discriminatory treatments on the ground of marriage, pregnancy or childbirth (Article 9)201.
Article 9202 focuses on dismissal but prevents also employers from giving “disadvantageous
treatment by reason of pregnancy, childbirth” or maternity leave (essentially) to their fe-
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male employees. This entails that this type of discriminatory treatment is to be considered
as a separate issue from the case of direct discrimination on the ground of sex prohibited
under Articles 5 and 6. Interestingly, a 2006 statistical study of the Equal Employment Opportunity Offices of Prefectural Labour Bureaus revealed that 90,8% of cases relating to
dismissal and retirement were by reason of pregnancy or childbirth203. While this may reveal the Japanese companies’ lack of commitment to respect the rights of their employees
in relation to pregnancy and childbirth, it might also indicate that these are issues regarding which Japanese female workers are most aware of being entitled to protection. Even
though discrimination upon marriage can occur against men too, the article only provides
women with this protection, which expresses the legislature’s attempt to acknowledge
what it recognised as the historically discriminated group.
When it comes to indirect discrimination, as the Japanese legislature adopted a practical
approach under which a listed number of criteria are susceptible to trigger discrimination,
one could expect that the Japanese courts would presume the use of these criteria to be
unlawfully discriminatory without regard for the intent of the employer. That, however,
would mean forgetting the general reluctance of Japanese courts to address the core issue
of indirect sex discrimination, that is, the strict social segregation between male and female
workers. Accordingly, the courts have generally recognised the existence of unlawful indirect discrimination when it constituted a rather blatant attempt of the employer to discriminate their female employees. In this regard, the EEOL and its enforcement Ordinance do
not seem to bring about any substantial change. This could pertain to the very inadequacy
of the EEOL’s narrow approach. With regard to the formulation of the different provisions,
there are two specific hurdles to be highlighted. Primarily the absence of a generic definition of indirect discrimination represents a fundamental obstacle to the judicial expansion
of the list of indirectly discriminatory criteria. As Japanese law currently stands, the courts
are not provided with any legal marker in order to distinguish what constitutes indirect
discrimination from what does not204. However a definition had emerged from the discussions of the labour policy council’s subcommittee on equal employment205 according to
which indirect discrimination occurs “when rules, standards[,] and customs appear facially
to be gender neutral but one sex is receiving substantially disadvantageous treatment, and
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that treatment has no relationship to job duties and no legal or rational basis”206. This definition was rejected under the pressure exercised by companies that deemed the general
concept of indirect discrimination to entail too much legal uncertainty207. This being said,
it has also been argued that Japanese courts only regard the EEOL “as merely a statement
of policy that illustrates the current social trends”208 with the fundamental legal tools being
instead Articles 90 and 709 of the Civil Code209. Thus there can still be expectations that
the courts will extend the scope of application of the latter articles in the light of the new
legal trend instigated under the EEOL210.
The second semantic critique is addressed to the enforcing Ordinance211. Under Article 2,
the second criterion represents a limit to the manner in which the dual track hiring system
can be put into place while it actually legitimises the system itself. It is probably an important disappointment for those who expected the system to be regarded as unlawful altogether. As a matter of fact, not only are there other indirectly discriminatory criteria at the
basis of the system212, but it is also particularly difficult for an employee to change track in
practice even though they are formally allowed to do so by their employer213. Specifically,
in light of the guidelines provided by the Ministry, the system put into place with regard
to indirect discrimination provides for protection only to those cases where it is obvious
that the employer established a “meaningless category to disguise sex discrimination”214. It
does not seem to address the inherent discriminatory nature of the dual track system when
the separation of tracks is “genuine”215.
One could argue that this reform only consisted in the endorsement of a strict interpretation of the Japanese courts case law with regard to the dual track hiring system. Two
important cases are to be highlighted in this regard. First of all, the Nomura case216 is considered to be the earliest attempt of the Japanese judiciary to defy the dual track hiring
system. This 2002 case concerned female employees who had been discriminated against
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in the original hiring process under the dual track hiring system, which entailed discriminatory treatments in promotion and wage throughout their career217. Importantly, one must
note that the first reform of the EEOL (1997) transformed the employers’ mere invitation
not to discriminate on the ground of sex into a legally binding obligation218. But whilst this
reform instigated a relative shift in the Japanese case law regarding the matter, it did not
trigger any significant progress in indirect discrimination cases. The Nomura case perfectly
exemplifies the mixed picture of this reform. In this case, even though the plaintiffs had
been hired in the 1950s and 1960s under the dual track hiring system, thus before the 1997
amendment entered into force (i.e. on April 1, 1999), the Court held that the discriminatory
effects of the hiring process persisted hitherto. The plaintiffs were thus to be compensated
for the discriminatory treatment in wages and promotion suffered after April 1, 1999. It has
been advanced that this date constitutes a pivotal event with regard to the legality of the
dual-track hiring system219. However, when interpreted strictly, the judgment reveals that
the court exclusively targets the situation where the employer uses the dual track hiring
system in order to purposely discriminate their female employees220. This strict interpretation, which avoids jeopardising the whole dual-track hiring system itself only sanctioning
its blatant abuses, has been confirmed in the Sumitomo Metal case221. In this 2005 case,
the court recognised the track-transfer policy of the company to be indirectly discriminatory as the unclear promotion requirements had a disproportionately detrimental effect on
female employees222. The court was provided with clear proof and again focused on the
treatment in promotion but not on the hiring process itself. Essentially, despite the fact the
notion of intent was not included as a determinant factor for the identification of indirect
discrimination in the 2006 reform, it is expected to remain a fundamental element of the
courts’ considerations regarding the matter, as opposed to EU indirect discrimination law.
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4. The necessary limitations to the prohibition of
gender discrimination

28

4.1. Direct discrimination: EU law exceptions and Japanese judicial
conservatism
Under EU law, a specific system of exceptions and justification to gender equality has been
construed on the basis of the dichotomy made between direct and indirect discrimination.
While indirect discrimination is open to justification on a case-by-case analysis, direct discrimination can only be regarded as justified when it falls within one exception expressly
provided by EU legislation223. Despite the fact that there is no clear-cut distinction between
justification and exceptions, the former “can be defined as the open-ended possibility for a
perpetrator of direct discrimination to propose a good reason why their actions should not
be treated as unlawful”, while the latter “are specific circumstances identified in law where
acts that would otherwise be unlawful direct discrimination will not be so treated”224. The
reason why gender equality law does not allow for direct discrimination to be justified on
a case-by-case analysis but only on the ground of express exceptions is best explained as
follows: “[i]f justifications of direct discrimination is permitted, then courts will be drawn
into the thorny task of deciding when stereotypes should be upheld. By excluding the justification of direct discrimination, the law becomes a potent weapon to deconstruct such
stereotypes”225 226.
Drawing an accurate picture of the Japanese legal framework that delineates the prohibition of direct discrimination reveals to be a much more complex enterprise. The reason
for this can be found in the Japanese case law. While the ECJ envisages gender equality
as a system based on a permanent and universal principle to which it attaches exceptions,
Japanese courts tend to adopt a sociological approach for determining what it means to
be equal according to society at a given time, without substantiating the equality principle with any permanent nature. As already explained, this latter approach leads Japanese
courts to focus heavily on the time at which the differential treatment occurred in order to
determine whether it is tantamount to unlawful discrimination. Despite this important conceptual difference, two general fields of exceptions can be highlighted in both the European and the Japanese legal frameworks devoted to gender equality. First, both recognise
that the particular characteristics of an occupation can justify that a man or a woman is to
be preferred in the hiring process. Second, the EU and Japan tend to allow for differen-
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tial treatment between men and women when it is justified by characteristics specific to
women, precisely and essentially on the ground of pregnancy and maternity. Nevertheless,
the important conceptual difference between both judicial approaches overshadows these
common characteristics, as it will be detailed in the following paragraphs.
First of all, under EU law the exception of ‘genuine and determining occupational requirement’ included in the Recast Directive under Article 14(2)227 enables Member States to
justify situations in which it is deemed necessary for the job to be performed by a man
rather than a woman (and vice versa). One must note that this exception only holds for
the hiring and training processes, as expressed in the article. National courts and the ECJ
have a central role to play in determining the practical boundaries of this exception228. In
this regard, there are three yardsticks on which the ECJ has put emphasis through its case
law. Primarily, the Court has screened out national measures adopted under the exception
rule that did not comply with the proportionality test. As a matter of fact, it is apparent
from the wording and spirit of Article 14(2) that categories encompassing a broad number
of occupations cannot fall within the scope of the exception229 and that a case-by-case
analysis must be preferred230. For example, in Commission v UK the ECJ held that excluding from the field of application of the then Equal Treatment Directive private households
and enterprises counting no more than five employees from the gender equality rule went
“beyond the objective which may be lawfully pursued within the framework of Article
2(2) [now Article 14(2)] of directive”231. But Member States are given a certain room of manoeuvre, especially when the genuine and determining occupation requirement is related
to public safety232. Secondly, the ECJ assesses whether the national exception has been
instituted with enough transparency233. The principle of transparency goes hand in hand
with gender equality in hiring since the person who has been refused the position must
be informed of the reasons for this refusal in order to guarantee an effective protection
against discrimination234. Thirdly, the ECJ also stresses the important role that the “social
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developments” play in the assessment of the disputed exception235. Interestingly, it will be
seen that Japanese courts heavily rely on such type of argument in order to justify derogation from the gender equality principle.
As for Japan, the EEOL does not provide for such kind of provision on which Japanese
courts could ground the appropriate limits to the ban on direct discrimination. Nevertheless, relying on Article 90 of the Japanese Civil Code in order to address direct discrimination has had a tremendous impact on how would the courts welcome justification to
discriminatory treatment. This is best explained by K. Minamino, who argues that Japanese
courts, when adjudicating gender equality cases, have considered working women not
as individuals but through the prism of their social role for which they are responsible
as a group236. Specifically, the practice of employment tracks that finds deep roots in the
Japanese labour culture has most of the time been held lawful on the ground that it was
part of what constituted public order and good morals at the time the practice was put
into place. The Mitsubishi Plastics case best expressed this judicial trend under which differential treatment was held to be lawful when consistent with the then existing social
consensus237. The Sumitomo Electric Industries case238 is a more recent but as emblematic
illustration of how Japanese courts tend to excuse the dual track hiring system on the
very same legal ground with which they tackle discriminatory treatment. In this case, the
Osaka District Court recognised that the female and male job applicants originally had the
same qualifications but received differential treatment in hiring, training, transfers, promotions, meeting participation and business travel239, but did not sanction this discrimination
on the ground that this unconstitutionality was not a violation Article 90 of the Japanese
Civil Code240. Even though a compromise was reached in December 2003 under the recommendation of the Osaka Court of Appeal, and despite the fact that other similar cases
have subsequently been adjudicated in favour of the claimants241, these cases do not seem
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to have set a “precedent”242. In 2015 the Japanese Supreme Court rejected the appeal
formulated by a woman whose case243 concerned direct discrimination in upgrading and
promotion244. In this case, the claimant argued that her employer had held a biased judgment in assessing her performance in team working which prevented her from accessing
management positions245. But her accusations were held to be unfounded despite statistics
supporting her claim246.
Thus, just as the ECJ, Japanese courts take into account the social consensus in order
to determine whether is it justifiable that the occupation is given to a man rather than a
woman (and vice versa) but the extent to which they do so bears no relation with that of
the European judicial practice. Japanese courts are less restrictive and consider the social
consensus to encompass more factors than those taken into account by the ECJ. There are
three elements that seem to exert most influence on what the courts consider to be the
social consensus. First of all, Japanese courts focus essentially on the usual hiring practices
of companies247 and thereby exempt themselves, on the ground of freedom of contract,
from reviewing these practices248. Secondly, the legislative progress made in the field has
pushed Japanese courts to adapt their case law that could no longer be legally sustained,
especially in the light of the EEOL249 with the best illustration of this being the Nomura
case as explained in the next part. Finally, one cannot deny that the international community has always played a fundamental role in the matter. As a matter of fact, K. Nemoto
argues that several cases have been settled in favour of the claimants thanks to the pressure of severe international criticism250.
Second, Article 28(1) of the Recast Directive251 contains a specific provision allowing for
differential treatment to be applied to protect women in relation to pregnancy and maternity. As already mentioned, the ECJ has generally provided for a broad interpretation
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of this provision. In Commission v Italy252 the Court did not censure an Italian legislation
granting to certain adoptive mothers specific maternity rights that were not equally open
to adoptive men253. Specifically, in the Johnson case the Court defines Article 28(1) as to
protect both women’s biological conditions related to pregnancy and maternity, and the
special relationship between the mother and her child254. In the same vein, in the Hofmann case255 the Court added the term motherhood to its semantic field regarding the
interpretation of this provision that, let us remember, employs the word ‘maternity’. An excessive emphasis on women’s rights on the ground of motherhood might sideline fathers
who have an equally important role to play in parenting256. Notably, the Court mitigated its
case law on the matter in the Lommers case257 where it held that preferential treatment in
favour of women with regard to parental leave should not be absolute and automatic. One
must also remember that a national act that seeks to protect women from risks to which
both men and women were exposed cannot be tolerated258. In other words, the Court is
required to grant this protection when necessary, i.e. when the case is connected “in some
fairly close but unspecified way with the process of childbearing”259. Despite this latter remark, one could still follow the viewpoint that the ECJ case law still promotes a traditional
and restrictive conception of motherhood under which women are considered the primary
caregivers of new-borns260, thereby not only relegating women’s career prospects but also
discriminating male workers261.
When dealing with gender equality, the Japanese legislature seems to implement a more
prudent approach as it generally lists specific hypothesises that fall within the scope of a
rule rather than enacting a general provision left to the discretion of the courts. Not only
is it the case for indirect discrimination, but it was also the approach adopted for regulating specific protection owed to workingwomen specifically. As one might guess, this
led the legislature to adapt the provisions of the LSA throughout the changes in political,
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social and economic considerations regarding the role of women in the labour force262.
Originally, the provisions of the LSA concerning women at work were overly protective
as they excluded women from night and overtime work, and from positions that were
considered “dangerous or injurious”263. Throughout the subsequent amendment of the
EEOL, the legislature modified these provisions for finally limiting them to the protection
of “expectant or nursing mothers”264 with an additional provision regarding “work during
menstrual periods”265. With regard to childbirth and childcare leave, the challenge is different than that dealt with by the ECJ. In overall, Japanese law does not enshrine exceptionally larger advantages to women than to men in the matter. Notably Article 65 of the LSA
compels female workers to take a childbirth leave of minimum 8 weeks, or 6 weeks under
their request and the approval of a doctor. Interestingly enough, under Japan’s Childcare
and Family Care Leave Act employers cannot reject an application for childcare leave duly
formulated by their employees and this right is the same for both men and women266.
Nevertheless, the real hurdle in the matter lays in the fact that despite a relatively fair and
protective legal framework, the significant gender wage gap almost always leads women
to make the rational choice to take the childcare leave instead of their male partner267. This
has given rise to the important issue of discriminatory reassignment that Japanese courts
have addressed to a certain extent268. For example, the Supreme Court held in 2014 that
“demotion accompanying a transfer to lighter work during pregnancy under Article 65, §3
of the Labor Standards Act in principle violated [Article 9, §3 of the EEOL] 269”270.
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4.2. Indirect discrimination: justification under EU law and
externalisation in Japanese employment practices
The ECJ has gone relatively far in the implementation of the indirect discrimination principle, and this necessarily required the elaboration of legal barriers to prevent the principle
from producing abusive effects. Once the claimant has proven the existence of indirect
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discrimination, the defendant Member States or company is given the possibility to objectively justify its discriminatory practices under certain conditions first developed under
the ECJ case law then summarised in Article 2.1(b) of the Recast Directive271. The ECJ
developed important legal parameters based on which national courts assess the alleged
justification claimed before them. In the Bilka case272, the ECJ set a strict standard of scrutiny according to which the employer has to ground their justification on a legitimate aim
unrelated to sex273. This aim must consist in a “real need on the part of the undertaking”274.
Under the test, the measure pursuing this aim has to be “necessary”, that is, the measure
has to achieve the aim in question. Finally, the measure must be “proportionate” which
implied that there cannot exist another means as efficient but less detrimental to the rights
of the disadvantaged sex275.
In the Rinner-Kühne case276, the ECJ articulated a similar test to that of Bilka for the assessment of the Member States’ justification to their discriminatory measures. Nevertheless,
the Court subsequently softened the stringency of the test compared to that applied to employers277. Specifically, in the Seymour-Smith case278 the ECJ changed its habitual formula
and referred to a test of reasonableness279. This can be explained by the fact that in order
to achieve “the aims of their employment and social policy” Members States are granted a
relatively large margin of discretion280.
When the piece of legislation being challenged relates to social security policy, some argue that the ECJ tends to relax even more the scrutiny test. As a matter of fact, with regard
to this area of competence the Court blurs the three-step analysis of the proportionality
test and summarises the assessment as follow: “in exercising its competence, the national
legislature was reasonably entitled to consider that the legislation in question was necessary in order to achieve that aim (emphasis added)”281. Social security falls within the
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well-guarded purview of Member States’ competences, which the Court has recognised by
leaving to Member States a larger degree of freedom282.
While some see in this irregular case law a lack of consistency in the Court’s commitment
to protect gender equality283, it could be said that the logic of the assessment remains the
same284 but that the stringency of the test is necessarily adapted to the different levels
of legal integration under EU law. In any event, the ultimate decision with regard to the
admissibility of the justification lies in national courts285. But this did not prevent the ECJ
from addressing judicial comments to specific types of justification. For example, “budgetary considerations […] cannot themselves constitute the aim pursued by that policy and
therefore justify discrimination against one of the sexes”286.
Under the Japanese case law, the intention of the employer remains a key factor in determining whether his practice consists in unlawful indirect discrimination. Given this
observation, it could be argued that where it is not clear whether the employer sought to
discriminate their employees on the ground of sex by using one of the Ordinance’s criteria,
they will succeed in justifying their practice with economic- or managerial-based arguments as provided under Article 7 of EEOL. Nothing indicates that courts will change the
low level of scrutiny that they had initially implemented with regard to indirect discrimination practices. Fundamentally, the impact of the Ordinance is highly dependent on the
courts’ willingness to strengthen this level of scrutiny287. Furthermore, given that the ban
on indirect discrimination is limited to specific cases listed under the law, companies tend
to develop different stratagems in order to fall outside its scope of ambit.
In Japan, the use of the dual track hiring system is in decline288, or at least is not rising
as much as during the years following the enactment of the EEOL289, specifically in the
Japanese corporation world290. Also the number of female workers entering the managerial track has slightly but continually increased291. This might be a sign that the Japanese
legal reforms and case law regarding the dual track hiring system is paying off and curbing
the companies’ likelihood to rely on such employment practice. But it might also be the
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sign that companies develop alternative means to outsource the problem and avoid the
risk of prosecution. The main substitute to the dual track hiring system is the employment
of non-regular workers, which has noticeably risen throughout the lifespan of the EEOL
and its subsequent amendments292. It is argued that the rise in both male and female nonregular workers finds its origins in the liberalisation of the Japanese employment market
in the years 1980s293. If the unstable and disadvantageous work conditions of Japanese
non-regular workers constitute a specific issue to be addressed as a whole, the fact they
may trigger indirect discrimination against women falls into the scope of this paper. In this
regard, one must note the odd timing correlation between the enactment of both the 1985
EEOL and the 1985 worker-dispatching law294 that “authorised private temporary employment agencies for the first time in the post-war era and enabled their use for hiring women
for clerical positions while providing little job security”295. According to some, it is no mere
coincidence, as the Dispatching-worker Law enabled companies to circumvent the protection against discriminatory dismissals and reassignment under the EEOL296. Additionally,
1998 is also seen as a landmark year for companies’ widespread and increasing employment of female non-regular workers, “as an intensified cost-cutting and the liberalisation
of temporary worker and other labour regulations brought increased use of non-regular
workers”297.
One third of Japanese workers officially employed under part-time contracts work the
same number of working hours as full-timers298. If part-time workers formally benefit from
the same job security rights as full-time workers299, Japanese courts tend to protect more
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forcefully the rights of full-time workers300. Yet the courts’ readiness to judicial activism
represents the only chance for indirect sex discrimination to be recognised behind the hiring and employment treatments of female part-time workers301. This problematic, already
visible in other legal orders such as that of the EU, is considered in Japan as a, if not the,
current crucial issue for the regulation on sex discrimination in the employment field302.
Under the pressure of the EEOL, many companies outsourced the female workforce previously employed with part-time contracts, even if it is also recognised that the law and its
1997 revision fostered initially compliant companies to hire even more women303.

5. Institutional settings, judicial strategies and limits to
the action of the judiciaries
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5.1. The judiciaries’ strategies: European constitutional doctrines v
Japanese labour market protectionism
With regard to the specific strategies put in place by courts, fundamental differences can
be highlighted between the ECJ and Japanese courts. The ECJ has authoritatively held that
individuals can directly avail themselves of Article 157 TFEU before national courts. They
can even do so against their employer in their private disputes, which means that Article
157 also has a “horizontal effect”304. Regarding the Gender Equality Directive, there are still
controversies as to whether it produces a direct horizontal effect. It should be recalled that
directives are not considered to have a horizontal effect305 but can be given vertical direct
effect when they include sufficiently clear, unconditional and unreserved provisions and
when the concerned Member State has failed to implement it within the set deadline306.
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More recent cases307 and certain opinions of Advocate Generals308 suggest that the ECJ is
on the track to recognise a right to individuals to directly avail themselves of the general
principle of equal treatment against their employers before national courts, indirectly
acknowledging a horizontal direct effect to the Directive309. This would deprive Member
States from an ever-increasing part of their sovereignty in favour of the European judiciary, as individuals will be expected to rely on the European interpretation of the general
principle of equality.
By developing such constitutional doctrine, the ECJ gives individuals access to systematic
and relatively harmonised judicial protection against gender discrimination. By contrast,
in Japan an unequal treatment would amount to a violation of the public order doctrine
if it were deemed “unreasonably discriminatory” 310 in light of the social consensus prevailing at the time of the treatment itself. This led to a rather rigid but somewhat weak
Japanese case law on gender equality. As to the reason for this lack of commitment to the
construction of an objective method of scrutiny, several factors have been put forward
by researchers. As S. E. Merry points out, the legal culture of a country also concerns its
judicial culture, which is expressed through the institutional setting of the judiciary and its
judicial philosophy311. Without entering the debate on whether the culturalist paradigm is
pertinently used to analyse the Japanese legal system312, one cannot deny that researchers
tend to draw different archetypes of the Japanese judge. On the one hand, the Japanese
judiciary is described as being conservative313, exercising a high degree of judicial restraint
and as being under administrative control314. On the other hand, it is also argued that Japa-
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nese judges count among the most independent and impartial judiciaries in the world315
and demonstrate a certain level of judicial activism in private litigations316, with employment litigation being often taken as an example for this claim317.
The question as to how these conflicting views can be reconciled is best answered through
the words of Daniel H. Foote: “judicial creation of norms in Japanese labour law: activism
in the service of stability?”318. Precisely, rather than being driven by the implementation of
equality rights per se, Japanese courts have sought to protect women’s employment in order to secure the traditional life-long employment system319. For example, it extended the
scope of its abusive dismissal doctrine in order to thwart the employers’ avoidance strategies320. Under the logic of the courts, the fact that businesses have to face a profoundly
protective case law in dismissal cases acts as a counter-balance for the wide freedom they
benefit from in the recruitment and promotion processes. This rigid jurisprudence is the
price to pay for the cost-saving benefits that businesses enjoy from the lack of labour market mobility321.
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5.2. Political and conceptual factors: gender equality in the bigger
picture
The Japanese judiciary’s stubbornness led some academics to conclude that its case law is
gender-biased322. This serious allegation needs to be nuanced. Most importantly, it can be
argued that, just as the ECJ with its own doctrines, Japanese courts have adopted such a
conservative course of action for the sake of institutional and ideological coherence, and
ultimately, for the sake of legitimacy. Accordingly two different arguments can be highlighted to explain the judiciary’s judicial restraint in the matter.
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First of all, structural features of the judiciary can be put forward as a factor that hinders judicial activism. A fundamental institution within the Japanese judicial system is the General
Secretariat of the Supreme Court (GS). Lower courts are expected to abide by the guidelines of this powerful body323 and are not given much room of manoeuvre with regard
to controversial legal issues324. Academic research exerts a very limited influence on the
courts’ views325, as most judges ground the legitimacy of their case law on their obedience
to internal standards. These standards are set during conferences of judges whose prime
objective is to preserve the homogeneity of the judicial outcome326. These conferences
have been found to be a mean for the GS to diffuse its own views327. When it comes to
gender equality, it is contended that judges still follow the conservative conclusion of the
1998 judges conference328. As the GS decides for the transfer, salary and promotion of
judges329, it also exerts extended powers on the very bureaucratic career path of judges,
which might ultimately jeopardise their individual judicial independence330. But is this
tight control politically driven? One could argue that the alleged neutrality of the Japanese
judiciary merely amounts to fundamentally conservative ideas331 under the dominance of
the Liberal Democratic Party332. On the other hand, it could also be contended that the
apparent conservative judicial restraint of courts is a pledge of independence and is what
grounds its very legitimacy in the eyes of the public333. Contrary to what Y. Taniguchi had
expected334, the Japanese judiciary did not become an instrument of social change, but
rather protects “basic civil liberties guaranteed by the Constitution and recognised by the
Diet and a majority of the Japanese population”335.
Secondly, it is also argued that Japanese judges are influenced by their own professional
experience where career path and professional structure bear resemblance to that of the
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Japanese world of work336. Accordingly, their life-long position is ensured by re-appointment that counts almost no exception and “low performances” can lead to downgrading of
one’s position under the supervision of the GS (which enjoys a large zone of discretion)337.
Likewise, K. Minamino ascertains that judges are themselves embedded in the very same
structure that exacerbates “cultural attitudes and beliefs about ‘proper’ roles for women”338.
For example, D. H. Foote sees in the public order doctrine the judicial translation of Confucian values in which Japanese judges have themselves always been immersed:
“In the Confucian tradition, the subordinate owes a duty of obedience (viewed in the employment context, this would embrace the duty to obey overtime and transfer requests),
but the superior owes a concomitant duty of benevolence (the obligation to support a
faithful worker, even one who is not very skilled)”339.
In the same vein, M. Srour contends that the Japanese Supreme Court has endeavoured
to protect traditional values, which can be explained by the persisting influence of the
pre-war judicial education on contemporary judges340. It is thus no surprise that the reception of the notion of gender equality in Japan after the WWII constitutional reform “was
interpreted as equivalent to the traditional Japanese idea of aristocratic honour in society,
which is consistent with the original western notion”341. This cultural approach adopted to
explain the practices of the judiciary has been challenged by authors who believe institutional and procedural hurdles to be the instrumental factor hindering individual claims
to be appropriately adjudicated, deterring a litigious predisposition within the Japanese
population342, and therefore obstructing the development of a comprehensive and effective approach to the issue of gender inequality by courts. If the necessary limits of this
paper do not allow for further discussion regarding this critique, one could argue that the
judicial ethos of a system and its institutional setting are entwined in a complex interplay
where they necessarily exert reciprocal influence on one another343.
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As regards the EU, the course of action of the European Court of Justice is also framed
by intergovernmental and ideological constraints, which, interestingly, set the limits to its
judicial activism in the field of gender equality.
First of all, the question whether the ECJ is influenced by the overall political position
of Member States in its decision-making has been subject to important debates344. In this
regard, the scope of enforcement and the substantive standards set by European court
in the field of gender equality are much more constraining than what the Member States
originally expected345. Also, Member States have come to indirectly accept the ECJ’s jurisdiction over this field of law, as national courts have progressively made a significant
use of the preliminary reference procedure346. In this view, the opposition expressed by
Member States do not represent a concrete obstacle to the course of action of the ECJ347.
On the other hand, it is contended that the ECJ always seeks to strike a balance between
its objectives and the interests of Member States in order to preserve a necessary degree
of legitimacy348. This might explain why the Court has scarcely been confronted to fierce
opposition from Member States. For example in the Barber case349, the ECJ held that pension age was to be the same for men and women under all occupational pension schemes.
Member States subsequently enacted a protocol to the Maastricht Treaty in order to set
aside the Court’s ruling350. But this is a rather unique case, as Member States usually accept
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the costs of integration as a lesser evil351. However, financial bargaining is not the only
constraining factor faced by the ECJ. Jo Shaw goes as far as to say that the Court “cloaked
itself in something akin to a feminist cloak almost always only where some gain can be
obtained in terms of reinforcing its own legitimacy within the system”352. Accordingly, being now faced with much more controversial facets of gender equality, the ECJ does not
seem to be willing to show the same degree of judicial activism over fundamentally political issues353.
In addition to the intergovernmental constraint, another element that might currently restrain the ECJ in its attempt to further foster gender equality is the definition it gives to
gender equality itself, and hence, the conceptual framework it puts itself into. The following and conclusive paragraphs explore how the conceptual barriers in which the ECJ (and
Japanese courts) are embedded necessarily shape the limits of their case law on gender
equality.
The conceptual framework of a court includes the values and socio-political goals that
it purports to protect354. As it has been argued in the previous part, the European Court
has passed from a formal to a more substantive understanding of gender equality355. More
importantly it has always promoted a certain conception of equality, that is, equality of
opportunity356. Its cases on positive action have induced the Court to challenge such ideological background and illustrate its attempt to preserve the coherence of its entire case
law on gender equality.
In Marschall, the Court argued that such preferential treatment is only admissible “when
the challenged provision contain[s] a saving clause to the effect that women are not to
be given priority in promotion if reasons specific to an individual male candidate tilt the
balance in his favour” 357. With this reasoning, the Court did not modify its conceptual
framework as it considers positive action as an exception to the principle of equality. In
that sense, positive action is “not conceived as a means to achieve equality among groups
or equality of results but, instead, as an instrument to bring about effective equality of

43

Emma Raucent

Opinio Juris 1/2018

opportunities”358. But the fact that the Court endorses positive discrimination as a means to
trigger equality of opportunity may indicate that it takes for granted the idea that inequality of opportunity on the ground of gender represents the only factor preventing women
from being more and better represented in the workplace359. In fact, recent psychological
researches shed doubt on the assumption that equality of outcome would necessarily be
the result in a society where equality of opportunity is best achieved360. This opens the
question as to whether putting positive action at the service of equality of opportunity
would not ultimately prove to be contradictory361. Aside from these considerations, these
remarks illustrate the fact that further steps toward equality of opportunity as understood
by the Court, would require the latter to admit additional exceptions to its current ideological basis in order for its overall case law to remain coherent.
This last remark might help consider the stagnant case law of Japanese courts on gender
equality in the bigger picture. As it has been argued in earlier paragraphs, Japanese courts
have sought to protect employment practices and specifically lifelong employment362,
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which is deeply embedded in a Confucian conception of work363. Therefore, courts did not
hesitate to enforce the principle of gender equality as long as it could reinforce this conceptual framework. On the other hand, they have promoted gender equality much more
sparingly in hiring-, promotion- and transfer-related cases, as these employment aspects
have traditionally been left to the discretion of Japanese companies364. For example, if the
judiciary decided to deny the possibility for employers to require nationwide transfer from
job applicants as a hiring condition on the ground that it indirectly discriminates female
workers365, it would set aside one the most important trade-off from which employers
benefit in exchange of the life-long employment custom. Therefore, one could argue that
Japanese courts sparingly enforce gender anti-discrimination laws, not necessarily because
of a gender-biased stance in labour disputes, but because it would fundamentally contradict the Japanese employment structure. On the other hand, a more optimistic view suggests that courts become more and more concerned not only about gender inequality in
the workplace, but also about the abuses that the Japanese employment system can bring
about in general. For instance, it has been argued that while Japanese courts have traditionally legitimised the practice of overtime work, they now seem to have become more
willing to hold employers liable for unreasonable overworking366. Therefore, a shift toward
more gender equality in the workplace may need to be understood as part of this larger
movement in favour of better working conditions for both male and female workers. This
way, instead of being perceived as an isolated issue ruled by way of exception, gender
equality would arguably find a more fertile soil for growing coherently within a Japanese
case law oriented towards the amelioration of the rights of workers in general. With this
in mind, one might conclude that the core issue in Japan is not so much that Japanese
women need and should have the opportunity to reach the same level of financial independence and career prospects as that of Japanese men367, but that Japan’s current work
culture and its subsequent work practices368 need to be seriously regulated so that both
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men and women can adopt a more balanced life-style. This perspective emphasises the
fact that, if it is necessary to offer men and women identical work opportunities, this necessity loses its very relevance when these opportunities, which men supposedly benefit
from, are not desirable for anyone.
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6. Conclusion

46

Throughout this paper, key features of the Japanese and European case law on gender
equality have been highlighted. By focusing on direct and indirect discrimination, there
has also been an attempt to define the strategies adopted by the Japanese courts regarding
gender equality in the light of the European legal framework. As it has often been highlighted, the latter does not generally fit the Japanese judicial stance on the matter. In that
sense, this paper could not have reasonably been an attempt to enjoin Japanese courts to
simply follow the European steps with regard to gender equality. On the contrary, it rather
emphasises how each system deals with its own issues and controversies.
As regards direct discrimination, a fundamental difference had to be emphasised from
the outset. Unlike Japanese courts, the ECJ has always attempted to ground its case law
on gender discrimination on a fundamental right basis. But as economic considerations
were at the origin of the development of EU law on gender equality, it is also rightfully
contended that “the essence of the principle of gender equality lies in the complex balance between human rights and market oriented concerns”369. Moreover, the constitutional
doctrines370 of the European Court have been pointed out as a key factor in the development of its gender-friendly case law. By comparison, Japanese courts do not see in the
Constitution a source of individual rights to be enforced in private disputes such as those
against one’s employer371. Nevertheless, they have been proactive in developing an important doctrine under Article 90 of the Japanese Civil Code, the public order doctrine,
which they have put at the service of certain gender discrimination cases, and specifically
those with job security at stake372. This was concomitant to the enactment of the major
piece of legislation on gender equality, the 1985 Equal Employment Opportunity Law.
However, whilst the act and its subsequent amendments were meant to prohibit other
employment practices such as discriminatory categorisations in the hiring and promotion
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process, Japanese courts showed much more reluctance in these areas373 and have not
necessarily constructed any systematic interpretation of the EEOL, as they still rely much
on the public order doctrine. By comparison, the ECJ has had to directly rely on the TFEU
and did so in order to develop an extensive case law on gender equality. In fact, it ended
up giving an unexpected scope of application to Article 157 of the TFEU, which triggered
the enactment of the then Gender Equality Directive and its subsequent amendments374.
Interestingly, while the ECJ envisages gender equality as a system based on a permanent
and universal principle to which it attaches exceptions, Japanese courts tend to adopt a
sociological approach for determining what it means to be equal according to society at a
given time without substantiating the equality principle with any permanent nature.
When it comes to indirect discrimination, the differences between the case law of the
ECJ and of the Japanese courts are even more striking. The ECJ initiated a shift toward a
substantive understanding of equality by recognising the unlawfulness of indirect forms of
discrimination375. By comparison, it has been argued that Japanese courts did not demonstrate a similar level of judicial activism in the field. The starting point of the comparison
lies in the distinction between the European and Japanese legislative approach to indirect
discrimination. Whilst the 2006 Directive on gender equality provides for a generic definition of indirect discrimination whose interpretation is entirely left to the European Court,
the Japanese EEOL and its ordinance expressly enunciates the criteria susceptible to trigger indirect discrimination, which perfectly illustrates the cautious and gradual approach
the Japanese legislature adopts with regard to social and labour issues376. Furthermore,
Japanese courts are given the possibility to introduce additional criteria as relevant factors
indirectly leading to discrimination. If they have not formally done so, it has been pointed
out that courts have partially evinced an important discriminatory practice, that is, the
dual track hiring system. As a matter of fact, it is said that this rigid job categorisation is at
the origin of strong sex segregation in the workplace377. Whilst job categories are formally
open to all candidates, women have often been discarded from the management track as
they are usually not able nor willing to abide by the required conditions (regional transfer,
long working hours, etc.). Interestingly, courts have had to deal with this issue before the
enactment of the EEOL, and they have usually set aside this practice when it consisted
in a blatant attempt from the employer to discriminate female workers. Most importantly,
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it can be argued that they have preserved such case law – even after the introduction of
the notion of indirect discrimination in the EEOL – by focusing on the intent of the employer378. Thereby, Japanese courts pursue the first objective of indirect discrimination,
that is, striking down the attempts of employers to circumvent the prohibition of direct
discrimination through seemingly neutral job criteria. Unlike the Court of Justice379, the
Japanese judiciary does not seem to consider itself as entrusted with the second objective
of purpose of indirect discrimination, that is, promoting social change by tackling the social roles and structures of the labour market380. This is reflected in the strategies adopted
by Japanese courts, and more specifically in the public order doctrine whose key feature
is the social consensus. The different approaches of the Japanese and European judiciaries might reflect the fact that they tend to focus on a different understanding of the social
norm. This latter is multi-faceted, in that its structural and normative nature is understood
both as triggering a sense of belonging in society and as a threat to individual choice and
freedom. One could argue that whilst the European case law on gender equality reflects
a clear focus on the latter, Japanese courts tend to tip the balance in favour of the former
in borderline cases.
The ECJ has had the opportunity to directly foster a far-reaching enforcement of the gender equality principle within national courts381. This was made possible by the constitutional doctrines by which the Court proclaimed the supremacy over national law382 and
direct effect of Article 157 TFEU383. The relatively (and arguably)384 harmonised European
case law on gender equality contrasts with that of Japanese courts. In fact, rather than being driven by the implementation of equality rights per se, Japanese courts only seem to
seek to protect women’s employment in order to secure the traditional life-long employment system385, from which resulted a somewhat distorted case law on gender equality.
By way of explanation for the reluctance of Japanese courts pertaining to gender equality,
different arguments have been put forward and discussed. Most importantly, the role of
the General Secretariat of the Supreme Court should be highlighted. As a matter of fact,
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it holds tight control over most controversial issues, over the bureaucratic career path of
judges and over their training386, by which it is said to promote a conservative judicial
course of action. Thereby the Japanese judiciary does not seem to have become an instrument of social change, but rather protects “basic civil liberties guaranteed by the Constitution and recognised by the Diet and a majority of the Japanese population”387. Interestingly, judicial restraint is the strategy by which courts preserve their legitimacy, as it is a
proof of independence in the eyes of the Japanese public. Similarly, it is contended that
the ECJ always seeks to strike a balance between its objectives and the interests of Member
States in order to preserve a necessary degree of legitimacy388.
Most importantly, it has been observed that the conceptual framework that the judiciaries
adopt to preserve the coherence of their case law is also an important factor that frames
their decision in gender equality cases. In the EU, this has been illustrated in the ECJ case
law on positive action. The Court allows for positive discrimination as an exception to
equality as it embraced a liberal conception of the principle of equality of opportunity.
By doing so the Court sought to preserve the coherence of its conceptual framework with
regard to equality, although, as some may argue, only in appearance. Concerning Japan,
Confucian precepts are the underlying values on which the judiciary bases its case law,
as the career structure of judges is itself imbued with this logic389. Just like most Japanese
employees to their employers, Japanese judges abide to a duty of obedience to the General Secretariat of the Supreme Court, as they can generally expect a lifelong career policy
from the latter390. This Confucian conception of work is still part of the so-called social
consensus that courts have sought to safeguard in their case law, even though the judiciary
starts to challenge such logic in certain areas such as overtime. This observation might still
explain why Japanese courts do not enforce gender equality with the same proactivity as
that of the ECJ, as it would fundamentally contradict the very logic they have purported to
protect in their case law. Therefore, as long as courts strictly protect lifelong employment,
gender equality, that is, equal opportunities in hiring, training and promotion, can only be
enforced by way of exception. The promotion of gender equality should preferably be addressed in the broader context of the amelioration of working conditions in Japan, as both
men and women suffer from a serious lack of freedom of choice in the professional world.
To conclude, while it can be argued that the European Union’s commitment to gender
equality has functioned as a trigger for the amelioration of all European workers’ working

49

Emma Raucent

Opinio Juris 1/2018

conditions391, conversely, in Japan a broader legal and judicial undertaking in favour of
the advancement of all workers’ social and labour rights may be the necessary approach
for Japanese labour law to coherently and effectively embrace female workers’ interests.
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